
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO:  PFA/WE/381/99/JM 

In the complaint between: 

 

F Daniels Complainant 
 

and  

 

Crown Cork Pension Fund First Respondent 
Crown Cork Company (SA) (Pty) Ltd Second Respondent 
Crown Cork Provident Fund Second Respondent 
  
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956  

 
 

1. The complainant has lodged a complaint with this office in terms of section 30A of 

the Pension Funds Act of 1956.  The complainant was employed by the second 

respondent from 3 January 1990 to 31 March 1999.  Until March 1991 he was a 

member of the first respondent, at which point he became a member of the third 

respondent.  He represented himself in these proceedings. 

 

2. The first respondent (“the pension fund”) is a defined benefit pension fund registered 

under the Pension Funds Act of 1956 to carry on business as a pension fund.  The 

third respondent (“the provident fund”) has been joined herein in terms of section 

30G of the Act by virtue of having an interest in the proceedings.  It is a defined 

contribution provident fund.   

 

3. The second respondent is Crown Cork Company (SA) (Pty) Ltd (“the employer”), a 

company duly incorporated with limited liability according to the company laws of 
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South Africa and is the participating employer in the first and third respondent. The 

respondents are represented by Ms R Hunter of Edward Nathan Friedland. 

 

4. The complaint relates to the entitlement of the employer to benefit from a surplus 

distribution involving a transfer of funds from the pension fund to a reserve account 

in the provident fund for the purpose of an ongoing contribution holiday.  The 

complainant maintains that the employer is not entitled to a share of the surplus as 

the money was invested in the pension fund for the benefit of the employees and 

was never intended for the benefit of the employer.  

 

5. As mentioned, the complainant became a member of the pension fund when he 

commenced employment with the employer in January 1990. In March 1991 he 

transferred to the provident fund which was established pursuant to an agreement 

between the employer and the National Union of Metalworkers of South Africa 

(NUMSA), allowing members of the pension fund the option to transfer.  No member 

of the pension fund was compelled to transfer to the provident fund. Members who 

transferred received their actuarial reserve values as a transfer value but were 

granted no share of the surplus in the fund.  At the time of the establishment of the 

provident fund there was no intention to wind-up the pension fund and the assets of 

the fund exceeded its liabilities by approximately R2.3 million.  The complainant 

elected to transfer to the provident fund along with 875 others members of the first 

respondent.  

 

6. According to the statutory valuation of the pension fund dated 1 July 1992, the value 

of the assets in the fund exceeded its liabilities by R2.1 million. The surplus thus 

remained constant following the transfer of the members to the provident fund. 

 

7. Over the years some members of the board of management of the provident fund 

sought a merger of the pension fund and provident fund and a distribution of the 

surplus in the pension fund amongst the members of the proposed merged fund.  
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However, there was an initial disagreement and nothing transpired until a meeting of 

the board of management of the pension fund on 13 November 1997 at which the 

employer informed the board of the pension fund that it wanted the pension fund to 

be wound-up.  The board agreed with this proposal on the grounds that there were 

fewer than 15 active members in the pension fund at the time. 

 

8. At a meeting on 17 March 1998, after considering proposals prepared by the fund’s 

consultants, the board of the pension fund decided to apply the surplus in the 

pension fund along the following lines: 

 

- pensioners would receive such increases as were required to ensure that their 

pensions had the purchasing power they had at their dates of retirement, subject 

to a minimum increase of 10%; 

 

- the value of the liabilities of the pension fund towards the remaining active 

members of the pension fund would be increased by a minimum of 10% to 

compensate for their compulsory departure from the pension fund and to ensure 

that they would be no worse off if the investment returns earned by the provident 

fund exceeded by at least 1% their salary increases; 

 

- the balance of the surplus would be transferred to the provident fund in order to 

increase by 10% the value of the fund credits of all current members of the 

provident fund as at 17 February 1998;   

 

- not less than R4.6 million and no more than 50% of the surplus would be placed 

in a reserve account to be used to fund employer contributions to the provident 

fund; and 

 

- any excess remaining of the surplus within the provident fund would be 

distributed amongst the various stakeholders.   
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9. This arrangement, effecting a distribution of approximately R16 million surplus, was 

accepted by the board of both the pension and provident fund, as appears from the 

amendments to the rules of the two funds giving effect to the scheme. 

 

10. Pursuant to the amendments, the pension fund was then merged with the provident 

fund with effect from 31 May 1998.   

 

11. The complainant is dissatisfied with the distribution and argues that the employer is 

not entitled to a share in the surplus as the money was invested for the benefit of the 

employees and not for the employer.  He accordingly seeks an order setting aside 

the decision of the trustees of the pension fund and declaring that the employer is 

not entitled to a share in the surplus.  He further requests the entire surplus to be 

distributed equally among all members of either the defined benefit fund or the 

defined contribution fund during the period 1 January 1999 to 31 March 1999. 

 

12. The complainant has also made a request for further information.  However, I am 

satisfied that this information was available and has in any event been set out fully in 

the response. It is thus unnecessary to pursue the matter for the purposes of the 

complaint.   

 

13. The respondents argue that the scheme for distribution including the employer as a 

stakeholder was both lawful and reasonable and that it ought not to be set aside.     

Rule 4.2 of the fund rules provide that in order to meet the balance of the cost of 

providing benefits in terms of the rules, each employer shall contribute to the fund 

such amounts as determined by the actuary and agreed by the principal employer 

from time to time.  Such a rule differs somewhat from the standard rule in defined 

benefit funds which provides that normally an employer is obliged to contribute such 

amount as to meet the balance of the cost of benefits.  Nevertheless, the funding of 

the benefits was effected in such a way as to ensure that the fund had a sufficient 
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margin between its assets and liabilities to avoid insolvency in the event of a 

downturn in the market.  The members did not bear the cost of funding this margin 

because their contributions to the first respondent were fixed.  With the decision to 

wind-up the pension fund, so the argument goes, the margin (reflecting as it did an 

over contribution by the employer) was no longer necessary and could be allocated 

equitably for use by the employer to fund contributions in the merged fund. 

Moreover, in terms of the rules of the pension fund, the employer’s consent was 

required for any benefit increases to be granted by the pension fund.  Accordingly, it 

was necessary for the employer to waive its veto power in order to effect any 

distribution of the surplus and it was only prepared to do so provided it would receive 

the benefit of no less than R4.6 million of the surplus for the purpose of funding its 

future contributions. Such an arrangement, it is contended, is entirely legitimate and 

one to which the board properly agreed in the circumstances, especially in view of 

the fact that between 50-65% of the surplus was allocated for the benefit of the 

members. 

 

14. Schemes like these are common practice in South Africa at the present time.  The 

memorandum accompanying the recently published Bill for the distribution of 

surpluses estimates that several defined benefit funds with limited membership are in 

possession of approximately R80 billion in surplus assets on aggregate.  Many of 

these continue to restructure from defined benefit arrangements to defined 

contribution arrangements.  In order to secure agreement boards of management 

devise schemes for distribution taking account of the competing interests of the 

various stakeholders in the fund.  Generally the scheme will provide for the 

outsourcing of pensioners’ liabilities to insurance companies after enhancement from 

the surplus, with the remaining active members being transferred to the defined 

contribution arrangement with a transfer benefit made up of their actuarial reserve 

values enhanced by a percentage of the surplus.  Where, as in this case, former 

members of the fund still in the employment of the participating employer have 

transferred to the defined contribution arrangement earlier on a lesser basis, the fund 
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will often enhance their transfer values retrospectively, usually on the grounds that 

the initial values were low due to mistaken assumptions about the employer’s 

entitlement to the surplus assets, or because the actuarial reserve values transferred 

were not as generous as they might have been.  Any balance of the surplus can then 

be transferred to various reserve accounts in the defined contribution fund for a 

variety of uses. Normally the employer will be permitted access to the reserves to 

take a contribution holiday in the defined contribution fund.  In this way, to speak 

loosely, a contribution holiday enjoyed by an employer in a defined benefit fund is 

transferred to a defined contribution fund.  For the sake of convenience, I shall refer 

to this arrangement as a “transfer of a contribution holiday”.   

 

15. It is generally accepted (depending on the rules of a particular fund) that employers 

are permitted to take a contribution holiday in a defined benefit arrangement (see 

Tek Corporation Provident Fund v Lorentz [1999] (4) SA 884 (SCA)). The question 

raised by the complainant in this matter is whether it is permissible to transfer such a 

contribution holiday for the benefit of the same employer in a defined contribution 

fund.   

 

16. Because of the importance of the issue, and in view of the fact that the complainant 

did not have the benefit of legal representation, I relied on my inquisitorial powers 

granted in terms of the Act to direct a request for written submissions on the question 

to a number of parties and interest groups within the industry.  The request was 

published on our internet site and has been made public to the industry as a whole. 

No formal hearing has been held and hence this determination is based upon the 

written submissions received subsequent to my request and the documentary 

evidence furnished by the parties.   

 

17. In the main the submissions received support the conclusions which I arrived at in 

the request for submissions. Many of them amplify the points I make and have 

usefully clarified areas of doubt in my mind.  Other submissions disagree with my 
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conclusions and support the claim that only members should be entitled to benefit 

from surpluses in pension funds. With the aim of avoiding prolixity, I shall not 

canvass all the submissions made.  However, the reasoning which follows has been 

much influenced by them.   

 

18. In terms of section 14 of the Pension Fund Act of 1956 where a scheme involves the 

amalgamation of any business carried on by a fund or the transfer of any business 

from the fund to any other person, the scheme will be of no force or effect unless the 

Registrar of Pension Funds grants his approval.  The Registrar must be satisfied that 

the scheme is reasonable and equitable and accords full recognition to the rights and 

reasonable benefit expectations of the persons concerned in terms of the rules of the 

fund and also accords full recognition to any additional benefits the payment of which 

has been established practice.  It follows, with reference to section 7C(2) of the Act, 

that the board of management of a fund in fulfillment of its duty to protect member 

interests must ensure that transfer schemes are reasonable and equitable and that 

members have corresponding rights in that regard. 

 

19. As appears from what has been discussed, the complainant’s main concern is that a 

portion of a surplus in the defined benefit fund has been transferred to the reserve 

account in the defined contribution provident fund and is earmarked to fund the 

employer’s future contributions for the members of the provident fund, including 

members who were never members of the pension fund. The arrangement has been 

effected by an amendment to the rules of both the pension fund and the provident 

fund. Rule 26(c) of the defined benefit pension fund provides: 

 
The trustees in consultation with the actuary may also agree to transfer portion of its excess to 

the provident fund to be applied thereunder in terms of its rules.   

 

Rule 4.3.2.3(b) of the provident fund rules allows the provident fund to apply surplus 

to meet all or part of the employer’s contributions required in terms of rule 4.2 of the 
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provident fund rules. 

 

20. The question for determination is whether this arrangement is illegal, unreasonable 

or possibly unconstitutional.   

 

21. The question of the legality of a transfer of a contribution holiday from a defined 

benefit fund to a defined contribution fund arose in the High Court in Lorentz v Tek 

Corporation Provident Fund and others [1998] 1 SA 192 (W).  Navsa J (@ 233 F – 

G) declared that the trustees of a defined benefit fund were not lawfully entitled to 

make use of the surplus of a defined benefit fund for the purpose of permitting the 

employer to reduce, diminish or avoid its obligations to make contributions to the 

provident fund.  It is important to bear in mind that in that instance no surplus had in 

fact been transferred in terms of a scheme sanctioned under section 14, yet the 

employer had embarked on a contribution holiday in the provident fund on the 

assumption that a transfer would be effected later.  This was the only part of the High 

Court order which was upheld on appeal before the Supreme Court of Appeal in Tek 

Corporation Provident Fund v Lorentz [1999] (4) SA 884 (SCA). 

 

22. As I stated in the request for written submissions, a surprising feature of both 

judgements is that there is little analysis explaining why such an arrangement was 

unlawful in that instance.  One of the shortcomings of Navsa J’s findings, in my 

respectful view, is the failure of the learned judge to draw a clear link between his 

ultimate conclusions on the substantive law and the relief which he granted.  

Moreover, the relief granted is ambiguous in that it could mean that it is unlawful to 

use the assets of one pension fund to pay an employer’s contribution to another fund 

without first transferring those assets in terms of section 14.  Alternatively, it could 

mean that the transfer of a contribution holiday from a defined benefit fund to a 

defined contribution fund is per se and in general unlawful.   

 

23. In the judgement of the Supreme Court of Appeal, the order was made in virtually 
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identical terms as those of the High Court (@ 902J, 903B and 905E).  A reading of 

these passages suggests that the order was granted on a shared understanding 

between the parties that a transfer of a contribution holiday from a defined benefit 

fund to a defined contribution fund was per se unlawful.  Again, unfortunately, the 

learned judge of appeal did not elaborate on why this was so.   

 

24. When dealing with the rules specifically permitting the transfer of the contribution 

holiday, which in many respects are similar to those in the present matter, Marais JA 

seemed unequivocal that the rules themselves were unlawful.  His comments in this 

regard are as follows: 

 
What the amendment did was to make it possible for the trustees, in consultation with the 

actuary, to transfer to the provident fund in the case of each active member who elected to join 

it 

 
“such additional amount (if any) as the trustees, in consultation with the actuary, shall determine; to be 

applied under the provident fund in terms of the rules of that fund.” 

 

…Any such “additional amount” which might be transferred to the provident fund and “to be 

applied under the provident fund in terms of the rules of that fund”.  A corresponding 

contemporaneous amendment of rule 4.2 of the provident fund required such amount to be 

credited to Reserve Account No 2 and for there to be deducted from that account. 

 
“such amounts…as are required to meet the employer’s contribution in terms of rule 4.1 until such 

time as the amount standing to the credit of Reserve account No. 2 is exhausted.” 

 

The trustees were also authorized to use part of the amount standing to the credit of that 

account to meet the “expenses of the fund”.  In short, the dominant purpose of the amendments 

was to enable the employer to do what it now concedes it was unlawful to do, namely to use the 

surplus in the pension fund to finance the contributions which it was obliged to make to the 

provident fund [@ 900J – 902D]. 

 

25. Support for the proposition that a transfer of a contribution holiday is unlawful is 

found in paragraph 5 (891A-C) of the judgement which reads : 
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Unlike the position in a defined benefit fund, it is inherent in a defined contribution fund that no 

“surplus” can arise.  That is because there are no predetermined benefits payable. Instead, the 

members are entitled to whatever the fruits (be they sweet or bitter) of the investment of the 

defined contributions may prove to be.  It followed that if such a fund was established there 

could be no prospect of the employer being relieved of its obligation to contribute to the 

provident fund because of the existence of a surplus in that fund. 

 

The reasoning here seems to suggest that because the employer contributions are 

defined, a surplus (although crystallized in a reserve account) cannot be applied to 

meet them.  The argument fails to take account of the reality that in practice the rules 

of most defined contribution funds do indeed allow for funding on this basis. 

 

26. Those who argue that the transfer of a contribution holiday is not unlawful, do so on 

the basis that provided the power of amendment and the rules in the respective 

funds are properly formulated and sufficiently extensive there can be no objection to 

such an arrangement.  The most compelling counter argument is that such a transfer 

infringes the objects clause of the transferor fund, which generally excludes the 

employer from any beneficiary interest in the fund.  

 

27. Before turning to this cardinal question, it is necessary to consider whether the ruling 

in Tek has decided the issue and hence prevents me from pronouncing upon the 

question. Ms Hunter, on behalf of the respondents, argued that the orders made in 

Tek were made on the basis of a concession by counsel for the fund that it was not 

lawfully entitled to make use of the surplus funds transferred from the pension fund 

to the provident fund for the purpose of permitting the employer to reduce, diminish 

or avoid its obligation to make contributions to the provident fund.  It is by reason of 

that concession that neither the judgement of Navsa J, nor that of Marais JA 

contained any analysis of why the arrangement was unlawful. Where a court decision 

is based on a concession by counsel to that extent it does not yield a ratio decidendi 

because the court has not applied its mind to the legal point and given a considered 
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opinion on it (see Boesch v Bank and Guttenburg NNO 1960 (1) SA 293 (AD) at 

302). In neither judgement is any apparent link made between a principle of law and 

the orders granted.  Accordingly, there is no principle in law concerning the matter by 

which I am bound in terms of the doctrine of stare decisis.   

 

28. Adv M Brassey SC on behalf of COSATU, on the other hand, submits that the 

comments made in paragraph 35 and 36 of Marais JA’s judgement cited above, and 

in particular his statement that, “the dominant purpose of the amendment was to 

enable the employer to do what it now concedes it was unlawful to do, namely to use 

the surplus in the pension fund to finance the contributions which it was obliged to 

make to the provident fund”, are not ambiguous or subject to conflicting 

interpretations. According to Adv Brassey, it is clear from the passage that the 

learned judge was referring to the purpose of the amendments and not the fact that 

the surplus of the defined benefit contribution fund was in fact never transferred to 

the defined contribution fund, as the reason why the arrangement would have been 

unlawful. I cannot agree. It is evident that the learned judge is commenting obiter on 

what is expressly stated to be a concession, and insofar as these statements might 

support the COSATU position, they do not create any binding authoritive principle. 

 

29. The primary argument for consideration is whether the transfer of a contribution 

holiday will necessarily be in breach of the defined benefit fund’s objects clause, 

arguably excluding the employer from any interest in the fund. The objects of the 

pension fund are expressed in rule 1.3 to be the following: 

 
The object of the fund is to provide pensions and other benefits for employees and former 

employees of the employer and for their dependants. 

 

30. Ms Hunter on behalf of the fund argues that neither this rule nor any other rule in the 

fund excludes the employer from any beneficial interest in the fund.  In allowing the 

transfer of assets in the pension fund to the employer reserve account in the 
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provident fund, she submits, the trustees of the former did not seek to use assets 

necessary to fund the defined benefits payable by the pension fund to reduce the 

employer’s liability to make contributions to the provident fund; they simply allocated 

a share of the fund’s excess assets for that purpose. 

 

31. Steven Wright, Senior Director of Legal Services of Alexander Forbes Financial 

Services, makes a similar argument in the following terms: 

 
It is our view that, generally (specific contractual arrangements and/or fund rules to the contrary 

excepted), the proposed “transfer of a contribution holiday” (to use your terminology) is not 

contrary to law.  The concept is also generally not contrary to any concept of equity because the 

“holiday” in no way prejudices members’ defined benefits (the Appeal Court in the Tek matter, 

as you are aware, has also ruled that members’ reasonable benefit expectation do not include 

the right to share exclusively in surplus) and also because most, arguably all, surplus arising in 

the typical defined benefit fund, which allows for the holiday in the first place, has legally arisen 

because the fund valuator’s conservatism has led the employer to contribute more than is 

required, a fact only discovered with the benefit of hindsight.  

 

The demand for transfer out of defined benefit funds into defined contribution funds comes not 

only from employers, but also from members and organized labour and is the result of what are 

often very tough negotiations.  In addition, the “transfer of a contribution holiday” will have been 

agreed by the various different parties and now to deny employers in the way in which the 

complainant in the current matter would have you do, could seriously damage 

employer/employee relations, particularly on employee benefit matters.  As you have pointed 

out in several determinations, the employer also has a right to have its interests looked after. 

 

If it were held to be unlawful for the employer to “transfer a contribution holiday” to a defined 

contribution fund, again as you have pointed out, employers who have not yet done so would 

probably be very loathe to allow their employees to transfer to defined contribution funds while 

their defined benefit funds are in surplus.  In many cases the existence of surplus assets has 

allowed the employer to agree to improve transfer values and therefore the members are able to 

benefit as well, a win-win situation. 

 

Referring specifically to the question of the objects clause, Mr Wright concludes: 
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Unless the objects clause of a fund is very specific, we do not believe a “contribution holiday” to 

be contrary to the objects of, or the business of, a pension fund since it in no way prevents the 

fund from achieving its objective, namely to broadly provide retirement benefits to members in 

terms of its rules…In any case, a “holiday” under the rules of a defined benefit fund and the 

“transfer of a contribution holiday” of the type contemplated, which arise by virtue of the surplus 

arising due to employer over-contributions, do not represent a benefit to the employer.  The 

“holiday” is enjoyed on the back of past over-contribution by the employer and is for this reason 

not a benefit to the employer:  it is at best, financially neutral to the employer. 

 

32. Support for this proposition is found in Marais JA’s decision in Tek at 894J-895H 

where he says: 

 
While it is obviously so that the funds necessary to ensure defined benefits which the pension 

fund must provide are paid and continue to be paid are sacrosanct and may not be used for the 

benefit of the employer, that is not necessarily so of funds which are plainly surplus to that 

requirement.   
 

33. Similar sentiments were expressed in the UK by Lord Hoffmann in the recent 

decision of the House of Lords in International Power Plc v Healy & Others [2001] 

UKHL 20, when he said: 

 
The pension scheme background is of course very important.  On the other hand, some of the 

matters put forward as relevant by Mr Inglis-Jones on behalf of the National Grid members 

seemed to me of marginal significance.  For example, he said that the main purpose of the 

scheme was to provide pensions for the employees.  That I would certainly accept.  But then he 

said that it would be inconsistent with such a purpose to make payment or the equivalent of 

payments to the employer. In relation to a surplus, this does not seem to me to follow.  A 

surplus is (by definition) money in excess of what is needed to effect the main purpose of the 

scheme. 

 

34. Moreover, the decision of Judge Friedman in Paarlse Munisipale Weduwee-en-

Wese-Pensioenfonds v Registrar of Pension Funds [2000] (3) BPLR 247 (FSB) 
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confirms the existence of an employer beneficial interest in the surplus assets of a 

pension fund.  Although the learned judge restricts his findings to entitlements arising 

in a winding-up situation, such as the present matter, he makes two points of 

fundamental importance.  With reference to the Tek decision he found (@ 264D): 

 
what emerges from the judgement is that it is the rules of a fund that determine whether an 

employer is entitled, on the winding-up of the fund, to be paid a portion of the surplus.   

 

Secondly, and most importantly, the learned judge found that there is nothing in the 

Pension Funds Act which would render a proposed rule amendment transferring 

surplus to the employer impermissible, provided that the amendment came into 

operation on the winding-up of the fund (@ 265J).  Hence the transfer of a 

contribution holiday for the benefit of the employer in a winding-up situation is 

presumably even less objectionable and is likewise not contrary to the Act. 

 

35. Adv Brassey on behalf of COSATU has advanced a contrary position.  Working from 

the premise that an employer has no claim in ownership on the surplus assets of the 

fund, he correctly formulated the question as whether the transfer of the contribution 

holiday constituted a proper exercise of the powers of the board of management.  

Being a corporate person, the assets of a pension fund are its exclusive property.  

Such assets do not belong to the members, the creditors or the employer.  At 

common law, and in terms of the statute, the board of management  is obliged to act 

in the best interests of the fund and the members.  This, according to Adv Brassey, 

precludes them from exercising their discretion to promote their own interests or the 

interests of third parties, such as the contributing employer, by for example making 

distributions to the contributing employer out of considerations of liberality.  

 

36. In many funds the rules provide that if there is a substantial surplus benefits may be 

improved and pensions increased.  In these funds, the members and beneficiaries 

have a reasonable expectation in the face of a substantial surplus that benefit 
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improvements and pension increases will be met first before any transfer is made to 

the employer.  Therefore, Adv Brassey argues, a rule amendment which makes 

provision for the surplus assets to be used for the employer’s benefit could have the 

effect of diminishing the member’s reasonable benefit expectations and will obviously 

not be in the best interests of the members.  Accordingly, he submitted, in making 

the decision to amend the rules to facilitate the transfer of a contribution holiday the 

trustees had exercised their power not for the benefit of members but in the interests 

of the employer. He also relied on section 2(c) of the Financial Institutions 

(Investment of Funds) Act which prohibits the alienation of fund assets in a manner 

calculated to gain directly or indirectly any improper advantage for persons other 

then the beneficiaries of the fund.   

 

37. Seeing that a rule allowing the employer to benefit from surplus assets is not 

prohibited by the Act, I agree with Adv Brassey that  the cardinal enquiry is whether 

or not the board of management in exercising its discretion to amend the rules 

genuinely and principally sought to promote the interests of the fund and the 

members. However, I am satisfied that the board did precisely that. A surplus 

distribution of the kind which took place in this instance is one means of unlocking 

surplus (in respect of which stakeholder rights have not crystallised) for the benefit of 

all the stakeholders, including the employer.  In view of the employer’s veto power in 

relation to benefit improvements, it is unlikely that any compromise would have 

resulted were the employer not to receive some of the benefit which it was already 

enjoying in the pension fund. By conceding a partial distribution to the employer (of 

approximately one-third of the surplus) the board of management in effect advanced 

the interests of the active members of the pension fund and the former members 

who were members of the provident fund.  It did so in a spirit of compromise which 

was reasonable in the circumstances, since it was possibly the best (if not the only) 

means of unlocking the surplus for the benefit of all the stakeholders.  Had that 

compromise not been reached with the employer and the board of management of 

the provident fund, there would have been a stalemate and the surplus would have 
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had to remain where it was - in the pension fund.  The rule amendments therefore 

reflect a legitimate and rational compromise between the two representative boards 

and the employer.  Considering that the pension fund and provident fund members 

shall obtain the advantage of benefit increases to which they held no previous 

entitlement, it can hardly be said that the employer has obtained any improper 

advantage. Indeed the scheme has enhanced member entitlements and improved 

upon their benefit expectations, albeit admittedly not to the full extent of the surplus. 

Moreover, the assets earmarked for employer use are not being repatriated directly 

to the employer but are held in the provident fund for the purpose of funding the 

retirement benefits of the employer’s employees. 

 

38. Leaving aside questions of propriety, it is in any event doubtful whether any 

significant monetary advantage was obtained by the employer.  As Ms Hunter has 

argued, if instead of taking a contribution holiday in the defined benefit fund the 

employer, (with the co-operation of the boards of management), procures that 

excess assets which otherwise could have been absorbed by way of that contribution 

holiday are transferred to the defined contribution fund, such does not constitute an 

advantage as contemplated in either the Financial Institutions (Investment of Funds) 

Act or in terms of the Income Tax Act  (section 1 of the Income Tax Act provides that 

the Commissioner may not approve a fund unless he is satisfied that the rules of the 

fund prevent the employer deriving any monetary advantage from monies paid into 

the fund.) There is no monetary advantage because the overall financial value of the 

employer will not be increased in any significant way, at least in cash terms.  

Normally, the amount paid to the defined contribution fund will be off-set by the 

reduction in surplus, and therefore the length of the contribution holiday that the 

employer could otherwise have enjoyed in the defined benefit fund. That the holiday 

may be exhausted in the provident fund over a shorter period of time is of no major 

consequence. 

 

39. To sum up, provided the combination of the power of amendment and the transfer-
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out powers are wide enough, and the rules of the defined contribution fund so permit, 

the application of a surplus properly transferred under section 14 for the purpose of a 

contribution holiday in the provident fund will normally be within the powers of the 

board of management of both funds.  Both funds had the necessary powers and I am 

satisfied that in the circumstances  the board of management of the defined benefit 

fund held the balance fairly between the interests of the different classes of 

beneficiaries and stakeholders, and that its decision in that regard was reasonable 

and equitable. Moreover, there is nothing in the Pension Funds Act or the common 

law which renders the rule amendments in this matter impermissible. 

 

40. For the aforegoing reasons, I am satisfied that the board of the pension fund 

exercised its powers properly. The complaint is accordingly dismissed. 

 

DATED at Cape Town this 5th day of July 2001. 

 

 

 

_________________________________ 

John Murphy 
Pension Funds Adjudicator 
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